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RATNWATER et al. v. CHILDRESS,
(No. G6.)
(Supreme Court of Arkansas. Dee. 20, 1915.)

thonmuﬂunn- §=28 — CorFORATION DE
ACTO.

Where persons signed a subscription con-
tract for the formation of a corporation, but
no steps toward incorporation were thereafter
taken, although some of the subseribers purchas-
ed machinery and established a eanning facto-
rir. there was no de facte corporation, nor were
the signers to the subscription contract linble
as stockholders thercof, since some of the statu-
tory steps im the formation of a ecorporation
must be taken in an Lonest attempt to comply
with the requirements and exercise by the asso-
ciates of corporate powers in order to have a
de facto corporation.

|Ed. Note.—For other cases, see Corporations,
Cent. Lig. §§ 26, T70; Dec. Dig. ¢=U5.]
2. PARTNERSHIPF ¢==4]1 — ForMATION — Bun-
SCRIFTLON To STOCK.

Where the signers of a subseription con-
tract for the establishment of a canning facto-
ry lived in the town where a part of them estab-
lisbied such & factory without incorporation apd
knew that it was in operation, but supposed it
had been organized as a corporation and took
uno part in the business in any maoner, sup-
posing that the parties establishing it hmi dlona
g0 on their own Aceount, such signers were not
linble to creditors of the business as partners.

| Ed. Note.—For other cases, sea Partnership,
Cent. Dig. §§ 066, 5S, 59, T4; Dee. Dig. ¢=41.]

3. PARTRERSHIP €=41—FO0RMATION.

Where signers of a subscription econtract
for the establishment of a euunuriy actively en-
gaged themselves in establishing it without in-
corporating, and in operating it after estnblish-
ment with knowledge that no attempt had been
made to incorporate smich signers were linble to
the creditors of the business as partners.

[Ed, Note.—For other cases, gee Parinership,
E‘-i;t]m Dig. §§ 56, S, 59, T4; Dec. Dig. &=

4. Paprxensurer &4l1—Lispriry orF Parr-
KER—SCOPE OF BUSINESS,

Where part of the sizners of a subseription
econtract for the esiabhshment of a cannery,
without ineorporating, were active in establish-
ing nnid operating it, thus rendering themselves
linble as partoers to its ereditors, and, upon
failure of the tomato crop in the vicinity, de-
cided, over the protest of one of their number,
that the cannery should grow its own tomatoes,
such protesting partner was not linble for the
aebt incurred in planting and growing the toma=
toes, sinee the enterprises of enoning and grow-
ing tomatoes are scparate and distinet, while
under the geperal rule that a gront of express
power to to a particular thing carries, by im-
plication, the right to do any act reasonably
Pieeessury to affect the power expressly granted,
Lthe implied power must be used to carry out

&= For other cases see same wplc and KEY-NUMBER in all Key-Numbered Digests and [ndexos
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the powers expressl
stapce can be avail
power.

[Ed. Note.—For other e see Partnershi
Cent. Dig. §§ 566, 58, 59, T4; . Dig. ¢=41.

Appeal from Conway Chancery Court; J.
T. Bullock, Speclal Chancellor.

Snit by H. H. Childress against Lloyd
Halnwater and others. From a decree, plain-
tiff, the named defendant, and other defend-
ants unnamed appeal. Affirmed.

H. H. Childress sued Lloyd Rainwater and
about 25 other persons for contribution on a
debt which he alleges he and the defendants
beame liable for as partoners. The defend-
ants denied lability. The material facts
necesanry for a determination of the lssues
rajsed by the appeal are as follows: In the
fall of 1908 A proposition was made by a
promoter to the board of trade of Morrilton,
Ark., to establish a canning factory if a bonus
of $5,000 should be given him. Some of the
citizens of the town of Maorrilton assembled
at the board of trade rooms to consider the
proposition, and after a discussion of the
matter decided to themselves organize a cor-
poratlon for the purpose of establishing a
canning factory. A subscription list, stating
that the signers wounld pay the amount set
opposite thelr names towards the establish-
ment of o canning factory, was written out,
and the plainti® and defendants and some
other cltizens of the town of Morrilton signed
the subscription contract. The amount sub-
gcribinl was about $2,275. It was the Inten-
tion of the subscribers that a corporation
should be formed, but nothing was done to-
warids that end, except to procure the signers
to the subscription contract as above stated.
Some of the subscribers, among whom were
H. H. Childress, Lloyd Ialowater, 8. W,
Simpson, and Walter 8mith, met, amd after
loking at the signatures declded that the
tlgners were good for the amount subseribed
by them and wonld pay it. They thought
that the establlshment of a eanning factory
woonld be a paying proposition. Bimpaon,
Childress, and Smith were appointed as a
eommittee to examine the machinery of other
cinning factories and to purchase machinery
for their own plant. After an examination
of canning factories at other places they pur-
chased machinery of the value of about §1,-
b0, and established a canning factory in the
town of Morrilton. A committee was ap-
pointed to ecollect some of the subscriptions,
and the amount collected was applied toward
the payment of the machinery. Ralnwater
was cashler of the Bank of Morrilton, and
sgreed that his bank would finance the prop-
ogition if Childress was made manager. By
eommon consent of all the Interested parties
Childress became manager of the canulng fac-
tory, and it was operated for the season of
1909, dIt turned out that the factory was
not a profitable enterprise, this belng due
partly to the fact that the farmers did not
rilse suificlent tomatoes with which to oper-

granted, and in no in-
of to aninrgt the expresa
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ate It. So in the spring of 1910 it was agreed
to rent land and grow tomatoes with which
to operate the plant. Simpson objected to
this course, and declared that he would have
nothing to do with the venture of renting
land to grow tomatoes. Chlldress and others,
however, rented the land, and proceeded to
ralse tomntoes to be used by the eanning fac-
tory. This also proved to be a losing ven-
tore. Lloyd Ralnwater was absent from the
state when the agreement to ralse tomatoes
was reached, but afterwards returned home
and proceeded to finance the business just
as if he had been present when the venture
was decided upon. Tn 1912 the Bank of Mor-
rilton sued H. H. Childress, Lloyd Rainwater,
Its cashier, and all the other defendants
herein for the Indebtedness due the bank by
the canning factory. The bank took a non-
sult ns to all the parties execept . H, Chil-
dress, and judgment was rendered agninst
bhim in favor of the bank for the amount sued
for. Chlildress pald the judgment, and this
suit wasg Instituted by him for contribution
against the other subscribers to the stock In
the canning factory on the ground that a
partnership existed between them, The
whole machinery of the canning factory was
sold to satisfy a debt incurred by the factory
in its operation, and Childress became the
purchaser thereof for the sum of £152.00,
Other facts will be referred to In the opinion.

As to all of the defendants who had pald
for thelr stock prior to the institution of this
sult, the court dismissed the complaint of
the plaintiffs for want of equity. As to the
subseribers who had not paid thelr subscrip-
tions, the court rendered judgment in favor
of the plaintiff for the amount snbscribed by
each one. The court found that . H. Chil-
dress, Lloyd Ralnwater, and 8. W, Simpson
actlvely promoted and engaged In the bnsi-
ness of the canning factory, that they adopt-
ed and used the name of the “BMorrilton Can-
ning Factory,” and that they were primarily
Hable for the indehtedness up to the 10th of
April, 1910, and judgment was rendered
against them for that amount. The court
further held that Childress and Ralnwater
engaged in the business of growing tomatoes
in 1910, and incurred further Indebtedness in
that enterprise, and that Simpson protested
agalnst going into that business, and was not
linble for any of the Indebtedness so con-
tracted. The court held that Childress and
Lloyd Ralnwater were jointly liable to the
bank for that indebtedmess, and judgment
was rendered in favor of Childress agninst
Rainwater for half the amount. The court
also held that Childress purchased the ma-
chinery of the canning factory at an inade-
quate price, and that he held the same in
trust for the other parties interested. A de-
cree was entered accordingly, and both Chil-
dress and Rainwater bave appealed. The
defendants against whom judgment was ren-
dered on the subscription contract have also
appealed.
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Sellers & Sellers, of Morrilton, for appel-
lants. W. P. Strait and Edward Gordon,
both of Morrilton, for appellee.

HART J. (after stating the facts as
above). Counsel for the defendants other
than Rainwater insist ln thelr brief that the
decree be affirmed. Therefore we shall as-
sume that the facts justified the court in ren-
dering the deeree as to thew, and no further
consideration of that branch of the case will
be glven,

Coupsel for the plaintiff, Childress, and
the defendant Lloyd Ralnwater both urge
that the defendants were jolntly llable for
the debt incurred by the canning factory as
partners, but we do not agree with them in
that contention. All of the signers to the
subiscription contract stated that it was the

Intention of the parties to form a corpora- |

tion for the purpose of operating a canning
factory in the town of Morrilton. Some of
the defendants sald that they subscribed for
stock in such a corporation, and that they
took no furtber part looking towards the
organization of the corporation or inm the
management of the canning factory after it
was put in operation. Other defendants stat-
ed that they did not Intend to subseribe for
stock in the corporation, but only intended to
donate the amount subscribed by them for
the purpose of procuring the establishment
of a canning factory at Morrilton. Childress,
Lloyd Rainwater, 8. W. Simpson, and Walter
Smith actively engaged In establishing and
operating the canning factory. Walter Smith
wns not moide a party to the suit and for
that reason his Uability, If any, need not
be further considered.

[1] It may be stated here that the sign-
ers to the subscription contract are not
linble as stockholders in a de facto corporn-
tion. The effect of our declsions in Whipple
v. Tuxworth, 81 Ark. 391, 99 8, W, 86, and
DBank of Midland v. Harrls, 114 Ark. 344,
170 8. W. 67, is to hold thnt & strict or
substantial complianee with the laws regu-
Iating the organization of corporntions is
necessary to constitute n corporation de jure,
To constitute a corporation de facto there
necd not be a strict or substantial compliance
with the statute, but there must be a color-
able complinnee with the statute; that is to
#ny, there must be eolor of a legal oreanizn-
tion under the statutes and user of the sup-
posedd  corporate  franchise in good faith,
Conrts differ among thems=elves as to how
much mmst e done in order to constitute a
corporntion de facto. But all of the courts
azree that some of the statutory steps must
b tnken In an honest attempt to comply
with the requirements of the law and exer-
clze by the associntes of the corporate pow-
ers.  See Harrill v, Davis, 168 Fed, 1587, D4
C.C. A 47, 22 . R, A (N. 8) 1153, and
Modern American Law, vol. IX, page 52 et
s,
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to comply with the statutes relating to the
formation of corporations. It is not enough
that there 1s a law under which the subscrib-
ers might have locorporated, and that they
agreed to form a corporation. They bad not
even signed artleles of {ncorporation.

[2,3] None of the defendants te this sult,
except Lloyd Ralonwater, H, H. Chlldress, and
8. W. Simpson, was instrumental in estab-
lisbing and operating the canning factory ot
Morrilton. It is true they lived in the town
of Morrilton, and Eknew that the canning
factory was in operation, but they supposed

it had been organized as a corporation, and

that the parties establishing it had done so
on thelr own account trusting to make it a
paying business with the amount collected
on the subscription contracts. They took no
part in the business transacted by the can-
ning factory, either as principals, partners,
agents, directors, or otherwise. They did not
slgn articles of assoclation, incorporation, or
partnership. They did not Enow that Chil-
dress, Hainwater, and Simpson were attempt-
ing to run the business as a partnership.
Under these clreumstinnees, we do not think
the court erred in refusing to hold them 1-
able as partners. See T R. C. L. § 3232;
Rutherford v. 11601, 22 Or. 218, 20 Paec. 546,
1T Ie R, A, 549, 20 Am. Bt Ilep. 598; Sea-
ecord v. Pendleton, 55 Fup, 579, 8 N, Y. Supp.
46: Fuller v. Rowe, 5T N. Y. 23. The last
two en=cs were cited in Harrill v. Davis,
supra, and Judge Sanborn who delivered the
opinion of the court said:

“There are eases in which stockholders who
tnke no aetive part in the business of a pretend-
ed corporation which was aeting without auny
charter or filed articles, who supposed that the
corporation was duly organized, have been held
exempt from individual linbility for the debts it
incnreed; but if they had been actively eonduet-
ing its business, with knowledge of its {nﬂ; of in-
corporation, those decisions must have been oth-
erwiLse.

In the application of these principles we
bold that Childress, Rainwater, and Simpson
are linhle ns partpers because they were
actively engaged In establishing the canning
factory and in operating it after it was es-
tablished ouml with the knowledge that no
attempt had been made to incorporate it

[4] We are also of the opinion that the
conrt was right in bolding that Simpson was
not lable for the debt inenrred in planting
and growinge tomatoes. As above stated, the
business estnblislied was that of operating
a canning factory in the town of Morrilton.
No other purpose was mentioned in the sub-
seription contract or by the parties at the
thine the eanning factory was put in opera-
tion. Of course it Is the genernl rule that
when express power is granted to do a por-
ticular thing, this carries with it by Implica-
tion the right to do any act which may be
found reasonably necessary to efect the
power expressly granted, El Dorado Farme-
ers’ Union Warehouse Co. v. Eubanks, 94 Ark,

Here there was no attempt whatever | 355, 126 8, W. 1075, The lmplied power must
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be used to carry out the powers expressly
granted, and can in no instance be avalled
of to enlarge the express powers. A persol
might have been willing to subscribe to the
stock In a corporation, organizing for the
parpose ‘of erecting and operating a eanning
factory, or willing to enter into a partnership
for that purpose, and still be wholly unwill-
ing to enter into a corporation, firm, or
partnership for the purpose of growing to-
matoes. The two enterprises are separate
and distinet. The new enterprise enlarged
the original undertaking and added new
responsibilities and new hnzards upon the
parties. ‘Therefore the parties could not
forre Simpson ngainst his will to go Into the
lnsiness of growing tomatoes, and he is not
ltable for the debts inearred in carrying out
that enterprise.

The record in this case is long, and many
witnes=ea were examined and cross-examined
at length by counsel for the respective par-
ties: but we think we have In the foregoing
opinfon set out substantlally the testimony
bearing upon the relation of the partles to
each other, and have carefully considered the
facts as applicable to the law bearing upon
them.

We are of the opinion that the decree of
the chancellor should be aflirmed; and it
is 80 ordered.




